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I N THE SUPREME COURT OF FLORI DA

I NQUI RY CONCERNI NG A ) Suprenme Court
JUDGE, NO. 00-319 ) Case No. SCO00-2510
JOSEPH P. BAKER )

REPLY OF THE JUDI Cl AL QUALI FI CATI ONS COWM SSI ON
TO JUDGE BAKER' S RESPONSE TO ORDER TO SHOW CAUSE

This Reply is submtted on behalf of the Judicial
Qual i fications Conm ssion pursuant to the Court’s order of
June 18, 2001 to denonstrate that the findings of the
Hearing Panel in the proceedings concerning Judge Joseph
P. Baker are supported by clear and convincing evidence
and that the Findings, Conclusions and Recomrendati ons

shoul d be approved.

SUMVARY OF THE ARGUNMENT

| ssue | - Although Judge Joseph P. Baker’s conduct may
have involved judicial error, it 1is <clear that it
constituted a violation of the Code of Judicial Conduct

for which he may be disciplined.



I ssue Il - The evidence supports the charge that Judge
Baker, w thout disclosure to counsel or the litigants,
made inquiries of conmputer experts concerning technical
I ssues relating to the issue of damages in a case pending
bef ore hi mand, although Judge Baker nmade reference to his
having consulted the experts in an 8-page nmenorandum
delivered to counsel during the trial, the fact of the
consul tati on or what Judge Baker |earned fromthe experts
was never an issue during the trial. Judge Baker’s having
had i nproper communications with the conmputer experts
i npaired the confidence of the citizens of the state in
the judicial system Although the comrunication may not

have been a dictionary definition of ex parte
communi cations,” it was clearly an inproper comunication

in violation of Canon 3B(7).

Issue 11l - Judge Baker’s conduct is proscribed by
Canon 3B(7) in that it 1is not disputed that he had
communi cations with conputer experts w thout t he

I nvol vement of the litigants or their attorneys.

| ssue IV - Federal Rule of Evidence 201 relating to
judicial notice of adjudicative facts is not applicable to

state court proceedings in the State of Florida. Judge



Baker’s inquiries of the conmputer experts on factual
I ssues bearing on the proof of damges in a conputer
software case did not involve “legislative” facts which

federal judges are apparently free to consider.

| ssue V - The Hearing Panel’s findi ngs and concl usi ons
regarding the application of Canon 3B(7) are not
unwor kable and will not result in unavoidable, repeated
uni nt enti onal violations and self-inposed judicial
I gnor ance. The findings and conclusions are limted to
the facts of the case which the Hearing Panel found did

not present a close question.

| ssue VI - Judge Baker does not seek exoneration or
a new hearing based upon a violation of the due process
cl ause of the Fourteenth Amendnent and there is no reason

for the Court to revisit the Conm ssion’ s procedures.

ARGUMENT

| SSUE |

THE FORMAL CHARGES ARE FOR A VI OLATI ON
OF THE CANONS AND NOT MERE JUDI Cl AL ERROR

It is not disputed that nere judicial error does not

justify the inposition of disciplinary sanctions against



a judge. However, the law is clear that judicial error
may al so be the subject of judicial discipline. Thus, in

In re Inquiry Concerning Perry, 641 So.2d 366 (Fla. 1994),

this Court, in a judicial disciplinary proceeding,
rejected the judge’'s ar gunent t hat hi s al | eged
transgressi ons were nothing nore than nere errors of |aw
and shoul d not be the subject of disciplinary proceedings,
sayi ng, “under the circunstances of this case, we find
t hat the Comm ssion’s recommendati on of a public reprimand
IS appropriate” (641 So.2d at 369). Many of the cases
from other states cited by Judge Baker also neke this

clear: In re Conard, 944 S.W2d 191 (Mb. 1997)(j udge found

guilty of m sconduct in connection wth contenpt
proceedi ngs even though court of appeals had held order of

contenpt invalid and unenforceable); In re Conduct of

Schenck, 318 Or. 402, 870 P.2d 185 (1994)(all eged good
faith error of law not relevant to determ nation of
whet her the judge violated ethical canons, but was a
factor in considering appropriate sanctions); Harrod v.

Illinois Courts Commin, 69 I11l.2d 445, 372 N E.2d 53

(1978) (fact that a judge' s m sconduct may be renedi ed by
an appeal does not prevent sanme conduct from being the

subj ect of a disciplinary proceeding).



In Matter of King, 409 Mass. 590, 568 N.E. 2d 588

(1991), relied upon by Judge Baker, the Suprene Judici al
Court of Massachusetts rejected the judge’ s argunent that
his decisions in connection wth bail hearings were
i nappropriate for consideration by the Mssachusetts
Comm ssi on on Judicial Conduct because they were based on
an exercise of judgnent and reviewable on appeal. The
court noted that although judges are generally i mune from
sanctions based solely on appealable errors of |aw or
abuse of discretion, it rejected the judge's argunent that
neither the Comm ssion nor the Court (outside of the usual
avenue of appeal) could respond in a disciplinary

proceedi ng.

The Hearing Panel, in its Findings and Concl usions,
rejected Judge Baker’s argunent that he had nerely
commtted | egal error correctabl e on appeal, and concl uded
that the “receipt of ex-parte conmunications or other
conmmuni cati ons outside the presence of the parties may be
both reversible legal error and an ethical violation.”
After reviewing the cases cited by Judge Baker in his
preheari ng menorandum the Hearing Panel concluded that

“[t]here is also absolutely no question that ex-parte



contacts in violation of the Florida canons do constitute
an ethical violation subject to discipline by the Florida

Suprenme Court” (Findings and Concl usions, pp.17-19).1

|SSUE |11, A

THE EVI DENCE SUPPORTS THE CHARGE
THAT JUDGE BAKER, W THOUT DI SCLOSURE
TO COUNSEL OR THE LI TI GANTS, HAD
COMVUNI CATI ONS I N VI OLATI ON OF CANON 3B( 7)

The Noti ce of Formal Charges charged t hat Judge Baker,
during the pendency before him of Universal Business
Systenms, Inc. v. Disney Vacation Club Managenment Corp.
Case No. C10-95-3614, in the Circuit Court, N nth Judicial
Circuit, in and for Orange County, Florida (“UBS v.
Disney”), “without disclosure to counsel or the litigants,

made inquiries of several conputer consultants and

! References to pleadings and other papers filed in this
proceeding will be by title and page or paragraph nunber.
References to the trial transcript of Universal Business
Systems, Inc. v. Disney Vacation Cl ub Minagenent Corp.

Case No. C10-95-3614 (Circuit Court, Ninth Judicial

Circuit, Orange County, Florida), wll be “Tr.__.”
Ref erences to the transcript of the JQC Hearing will be
“Hearing Tr.__." References to the exhibits introduced at
the hearing will be either “JQC EX-__” or “Baker EX-__.~
Judge Baker’s Response to Order to Show Cause will be

referred to as “Response, p._ .~



experts concerning technical issues relating to the issue
of damages in the case.” The Notice further charged that
“[s]ubsequently, [Judge Baker] reduced a jury award of
damages in favor of Universal Business Systenms, Inc. to a
nom nal amount [and] [i]n [a] menmorandum expl ai ni ng [t he]
deci si on, [Judge Baker] disclosed for the first time that

[ he] had made these inquiries (Formal Charges, 1

1)

Judge Baker contends that the evidence does not
support the formal charge because the Menorandum of Ruling
dated July 5, 1999 was not the first time that he
di scl osed that he had made i nquiries of consultants on the

i ssue of damages (Response, pp.18-20).

Judge Baker relies upon the fact that on Friday,
May 14, 1999, during the trial, he handed to counsel an 8-
page nenmorandumentitled “Hi story of the Case” (JQC EX-2).
Judge Baker makes too nuch of the May 14 “disclosure.”
The menorandum was gi ven to counsel on a Friday at the end
of the trial day and trial week and alnost at the
conclusion of the plaintiff’s case. There was a | engthy

di scussi on of the damages issue, but Judge Baker made no



reference to or discuss with counsel his having consulted
conputer experts. Instead, Judge Baker told the | awers:

I mght also nention, | have talked

about the law clerks and whatever, |

happened to have a couple of friends

who are intellectual property |lawers

in New York, one in New York and one

in Portland - Portland, Oregon and |

sent back a - in fact, a couple days

ago | sent a draft of the nature of

the case to themto see if they' d ever

heard of anything like this. Perhaps

t hey woul d have some suggestions and |

haven’t gotten any reply.
(Tr.925.) As noted by the Hearing Panel, the menorandum
contai ned “vague references to conversations wth the
conputer experts” and gave no details of whom the Judge
had contacted (Findings and Concl usions, p.9). Moreover,
there was no further discussion during the trial of the
menmor andum or of Judge Baker having consulted experts.
Judge Baker admtted that the | awyers did not focus on the
menor andum neither | awer ever responded to it and Judge
Baker did not pursue it (Tr.50, 57, 59). Thus, the fact
that Judge Baker had received sonme information from
conputer experts did not become of significance until he

I ncorporated the information into his reasoni ng and ruling

on the notion for directed verdict (JQC EX-1).



Judge Baker cites to the fact that neither party
objected at trial to his having consulted with experts
(Response, p.4). Yet, as found by the Hearing Panel, the
notice to counsel canme after Judge Baker had consulted
with experts and “[t]here was little counsel could do
about it at that point other than to seek a mstrial and
possi bly disqualification of the judge.” The Heari ng
Panel further found that “[t]he fact that counsel
proceeded with the case did not result in a waiver as to
the court’s ethical responsibilities not to engage in or
consi der such outside input from experts” (Findings and

Concl usi ons, p.17).

Judge Baker, in his response, contends that his
consultation with experts was not a point on appeal, but
raised only in argunment in UBS brief wthout response by
Di sney. Judge Baker further clainms that “according to
counsel for Disney, it was not nentioned in oral argunent
before the Fifth DCA. Neither was it nentioned by
Appellant UBS to the district court of appeal that Judge
Baker had di scl osed his conversations with consultants and
experts in the draft delivered in court on May 14, 1999"

(Response, pp.6-8). This may or nmay not accurately state



what happened in oral argunment in the District Court
because the testinmony of the attorneys who handled the
appeal was not offered in evidence and is not part of the
record in this case. Thus, it appears that just as it is
the issue in this proceedi ng, Judge Baker has gone outsi de

the record to find support for his response to this Court.?

The District Court of Appeal found Judge Baker’s
reduction of the jury' s verdict allowed Disney to benefit
from its destruction of the software product and, by
reducing the verdict, had inproperly acted as a seventh

juror. Uni versal Business Systems, Inc. v. Disney

Vacation Club Managenent Corp., 768 So.2d 7 (Fla. 5" DCA

2000). The court al so pointed out that:

UBS also asserts that the trial
court’s ruling is flawed by its
adm tted participation in inmproper ex-
parte conmmunications regarding the
i ssue of danmges. This assertion is
based on the trial court’s statenent
contained in its Menorandum expl ai ni ng
its ruling:

2 Judge Baker also inplies or suggests that responses he
and his counsel have received from the public appear to
support the conduct for which the Hearing Panel found him
guilty (Response, p.21). This, |likewise, is not part of
t he record.

10



I made a few inquiries of
conputer consul tants and experts,
descri bing the general nature of
this task and asking if there
wer e a practi cal way to
appr oxi mat e t he cost to a
retailer to take the original UBS
software and bring it up to the
“nodified wversion” in use at
Di sney.

The court went on to state that
its decision was consistent with the
input it had received from these
consul tants and experts. UBS argues
t hat these conversations viol ate Canon
3 B(7) of the Code of Judicial
Conduct.

We do not make a coment as to
whet her the trial court vi ol at ed
Canon 3 B. However, it is clear from
the trial court’s own statenent and
the record before us that the trial

court i mproperly consi dered
information gleaned from ex-parte
conmmuni cati ons I n reachi ng its
decision to override the jury’'s
verdi ct.

(768 S.2d at 8.)

The Heari ng Panel, after hearing the evidence, has now
found that Judge Baker did violate Canon 3B(7) and that

findi ng should be approved.

11



ISSUE |1, B

JUDGE BAKER S CONDUCT | MPAI RS THE
CONFI DENCE OF THE CI TI ZENS OF THI S STATE
IN THE | NTEGRITY OF THE JUDI Cl AL SYSTEM

Judge Baker <contends that the evidence does not
support the formal charge that if he were guilty of the
acts charged it would inmpair the confidence of the
citizens of this State in the integrity of the judicial
system (Response, p.20). Judge Baker enphasizes the
finding that he did not violate any canon other than
Canon 3B(7), had no corrupt or bad notive, and that the
Heari ng Panel accepted his assertion that he was only
seeking the truth (Response, pp.12-13). However, a
finding of <corrupt motive is not a prerequisite to

di sciplining a judge. In re Inquiry Concerning a Judge,

Gidley, 417 So.2d 950, 951 (Fla. 1982); In re lnquiry

Concerning a Judge, 357 So.2d 172, 180 (Fla. 1978). And,

a judge may be disciplined even though his notives were

good. In re Inquiry Concerning a Judge. Gidley, supra,;

In re Sturgis, 529 So.2d 281, 283 (Fla. 1988)(judge’s
overwhel m ng concern for welfare of children in |large
measur e account ed for hi s resort to ex parte

transgressi ons).

12



There can be littl e doubt that inproper comruni cati ons
by a trial judge inpairs the integrity of the judicial

system Thus, in State v. Romano, 34 Wash. App. 567, 662

P.2d 406 (Wash. App. 1983), the trial judge, while he had
under consideration the sentencing of a defendant,
contacted at |least two friends in the jewelry business to
verify the defendant’s statements that his earnings as a
jewelry sal esman were seasonal. The Washi ngton appel |l ate
court found this to be an inproper ex parte comrmunication
prohi bited by the Washi ngton Code of Judicial Conduct and
reversed and remanded for resentencing by another judge.
In that case, the state asserted that the defendant was in
no way prejudiced and that the judge’'s inquiries nerely
verified informati on provided by the defendant hinself.
In rejecting this argunent, the court said:

However, even where there is no actual

bi as, justice nmust satisfy t he

appearance of fairness . . . . The

| aw goes further than requiring an

i npartial judge, it nust also require

t hat the judge appear to be inpartial.

Next in inportance to rendering a

ri ghteous judgnent, is that it be

acconplished in such a manner that no

reasonabl e question as to inpartiality
or fairness can be raised.

13



(662 P.2d at 407-08.) So, too, in this case, the Hearing

Panel found that

Judge Baker’ s appr oach i's
particularly troublesome for trial
counsel. Counsel could not explain to
their clients how judges can preside
over a complex trial where all the
wi tnesses nust publicly testify and
then have the judge contact experts

who m ght well influence the judge in
hi s final post - verdi ct deci si on,
rendering t he jury verdi ct

i neffective. Counsel are entitled to
try the case in the courtroom and not
be told, after the fact, that the
judge has already sought out and
recei ved i nput from other sources.

(Fi ndi ngs and Concl usi ons, p.18.)

Cl early, communi cations by the trial judge during the
course of the decision-making process inpairs the ability
of litigants and their counsel to properly present their
case, denies them due process and, therefore, inpairs the

integrity of the judicial system I nquiry Concerning

Mller, 644 So.2d 75, 77 (Fla. 1994).

In ln re Marriage of Terry, 100 Wash. App. 1035, 2000

WL 426552 (Wash. App. 2000), the judge, in a narriage
di ssolution property dispute, conducted an independent

i nvestigation by securing certain bank records. The judge

14



preenptively notified the parties by letter of the need to
acquire additional information and his concurrent issuance
of subpoenas to a bank to resolve issues relating to bank
funds. The appellate court, noting that although the
trial judge’'s concern and diligence was | audable, held
t hat he had acted i nproperly because the wi fe was hanper ed
in her ability to respond or further develop a record and
was deprived of the opportunity to object, cross-exam ne,
explain the new evidence or offer other evidence. See

also Frenmont Indemmity Co. v. Wirkers’ Conpensati on

Appeals Board, 200 Cal.Rptr. 762, 153 Cal.App.3d 965

(Cal . App. 1984) (judge’s communications wth court-
appoi nt ed, independent medi cal exam ner to obtain further
medi cal information denied petitioner a fair trial and due

process of law); G nbel v. Larame, 5 Cal.Rptr. 88, 181

Cal . App.2d 77 (Cal.App. 1960)(it was a denial of due
process for a trial judge to consult a friend who was an
amat eur photographer and who exam ned photographs of
steering wheel to determne whether a driver was

violently thrown forward in an autonobil e accident).

Judge Baker testified that other than nmedical

mal practice cases where he | ooked at a gl ossary of nedi cal

15



ternms or anatomi cal charts, he could think of only two
cases in which he sought outside information (Hearing

Tr. 115). Judge Baker cited Pokey's Citrus Nurseries V.

Conner, Case No. CI88-4138, Circuit Court, Ninth Judici al
Circuit, in and for Orange County, Florida, as the case

other than UBS v. Disney in which he consulted experts

(Hearing Tr.82-89). In that case, Judge Baker prepared a
Case History (Baker EX-1), which was cited by this Court

with approval in Department of Agriculture and Consuner

Services v. Polk, 568 So.2d 35 (Fla. 1990)(MDonal d, J.

concurring, p.46 n.11). Al t hough Judge Baker testified
when questi oned by his counsel that none of the | awers in

Pokey’s Citrus Nurseries suggested that he was acting

i nproperly (Hearing Tr.89), upon exam nation by Speci al
Counsel, Judge Baker admtted that wupon telling the
attorneys what he intended to do, one of the attorneys
wanted to be involved in the process, to which Judge Baker
responded: “‘You can do that if you want, but the only
time | have to educate nyself is in the evenings and on
weekends to |earn about biology . . . and | am reading
books on biology from the library and what people are
sending ne and the only thing | can do is to say, do what

you want to. . . .’”" (Hearing Tr.100-01). Judge Baker

16



further testified that the | awer “wanted to be there to

cross-exam ne the evidence or see what | was | earning.
And | said that’s not practical to do that. . . . ‘That
won't work, and you can’'t -- you can’t do it that way.

can’t conduct it that way’ and that was the end of it”

(Hearing Tr.107-08).

Judge Baker testified that:

| believe . . . that | nust be
absol utely scrupul ous about any
information that | receive that m ght
bear on a case. | nust be absolutely
scrupul ous about i nform ng t he
att or neys and gi vi ng t hem an
opportunity to listen to it, to cross-
examne the wtnesses, to present
contrary evidence, to do whatever they
want to; . . . | believe that this is
an absol ute obligation that | have.

(Hearing Tr.122-23.) It does not appear, however, that

Judge Baker gave the attorneys in the Pokey's Citrus

Nurseries case the opportunity to |listen and exam ne the

experts from whom Judge Baker was receiving information.

Judge Baker, after having testified that only on two
occasions could he recall having outside information
concerning a case (Hearing Tr.115, 122), was asked about

Super Vi si on | nt er nati onal , I nc. V. Car uso, Case

17



No. Cl199-9392, Circuit Court, Ninth Judicial Circuit, in
and for Orange County, Florida, which involved a question
of whether there are trade secrets in the fiber optic
| i ghting business (Hearing Tr.128) and in which counse
for Super Vision |learned that Judge Baker, a week after

havi ng been reversed in UBS v. Disney, had conducted

i ndependent research on the Internet as to what m ght be
consi dered trade secrets and had communi cated directly via
e-mail with an expert at Rensel aer Polytechnic Lighting
Institute on the subject. Super Vision filed a notion to
recuse, alleging that it had a well-grounded fear that it
may not be able to obtain a fair trial because Judge Baker
had conduct ed i ndependent research wi thout the know edge
of the parties, notw thstanding the fact that he had just
been reversed for inproperly participating in such
commruni cati ons. The notion to recuse was denied, after
whi ch Judge Baker published an article in the Ol ando
Sentinel newspaper on August 20, 2000, entitled “The truth
about the whole truth in court.” In the article, Judge
Baker defended his right to pursue independent research
and criticized the rules of evidence and procedure which
prevent w tnesses, |awers, jurors or the judge from

pursuing the truth in court proceedings. Super Vi si on,

18



believing that the article was, at least in part, a
response to Super Vision’s motion to recuse, filed a
second nmotion to recuse (JQC EX-5).% This notion was al so
deni ed and the Fifth District Court of Appeal denied Super
Vision's wit of prohibition in a 2-1 decision, Super

Vision v. Caruso, 770 So.2d 759 (Fla. 5t" DCA 2000). Judge

Baker, neverthel ess, recused hinself fromthe Super Vision

case when Super Vision's lawer was listed as a witness in

this proceeding (Hearing Tr.127-28).

Judge Baker listed as exhibits, but did not offer in
evidence, two letters related to a first degree nurder

case Judge Baker tried in 1990, State v. Vining, Case

No. CR89-2395. After Judge Baker had testified that he
had never engaged in fact finding outside the evidence
(Hearing Tr.122), the Comm ssion introduced the letters
(JQC EX-6 and EX-7) and exam ned Judge Baker regarding his
conduct. Vining was convicted of first degree nurder and
armed robbery. Judge Baker inposed the death penalty for

the first degree nurder conviction and sentenced Vi ning as

3 JQC EX-5 is Super Vision’s Second Verified Mtion for
Recusal and Disqualification to which the first notion,
Judge Baker’s communication with the expert at Rensel aer
and his O lando Sentinel article are attached as exhi bits.

19



a habitual offender to life in prison on the armed robbery

conviction. On appeal to this Court, Vining v. State, 637

So.2d 921 (Fla.), cert. denied, 513 U.S. 1022 (1994)(JQC

EX-8), Vining contended that Judge Baker had inproperly
consi dered matters not presented in open court, including
depositions in the court file, the medical exam ner’s
report, and the probate record in the victinis estate.
This Court found that the issue had been waived for
pur poses of appellate review because defense counsel had
never objected to the court’s consideration of this
material, pointing out that the record contained the two
letters in which Judge Baker advised counsel what he had
done and what he had intended to do (637 So.2d at 927).
In the first letter, dated March 1, 1990, Judge Baker
advi sed counsel that:

As | told you both on the telephone

that I would do, | did call Dr. Thomas

Hegert, the Orange County Medica

Exam ner, on Tuesday, February 27,

1990. | confirmed that the witten

autopsy report . . . is the only

written report on the deceased .

(JQC EX-6.) On March 14, 1990, after the sentencing phase

of the trial, Judge Baker again wote counsel, saying:

20



During the trial and since the trial
of this case | have read all of the
depositions and have attenmpted to
obtain documents referred to in the
trial and the depositions that were
not in evidence, such as Dr. Hegert’s
report and the probate records of the
estate of t he deceased, Georgi a
Car uso.

Since I live in downtown W nter
Park, | am famliar with that area
where inportant events occurred in
this case. Before sentencing,
expect to drive out to the Jamestown
Shoppi ng Center.

It has always been ny preference,
as a lawer and as a judge, to go to
the places that |1 hear tal ked about or
testified about. Usually, this is not
possible in handling the volune of
cases that | have, but in a case where
there is a death or |ife inprisonnent
decision to make, | do not want to
overl ook anything that m ght make the
case nore clear and ny decision nore
appropri ate.

(JQC EX-7) (enphasi s added).

Vining is now back before this Court on appeal from
the denial of Vining’s notion for post-conviction relief
pursuant to Florida Rule of Crimnal Procedure 3.850,

Vining v. State, Case No. 99-67.4

4 The Commi ssion, pursuant to Florida Statute 90.202(6),
has filed a request that the Court take judicial notice of
the record and briefs in Vining v. State, Case No. SC99-
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The Conm ssion takes no position with regard to the
merits of Vining's appeal, but it is significant that
Vining contends that he was denied his right to effective
assi stance of counsel and to a fair and inpartial tribunal
because he was sentenced to death based upon extra-record
information. In Vining' s appellate brief and the Record
on Appeal at page 2630, Judge Baker’s sentencing order is
quot ed:

. As the judge presiding at guilt
phase and the advisory sentence phase

of the jury trial, | was present for
all of +the testinony and evidence
i ntroduced during both phases of the
trial. Also, | have read all of the
depositions transcribed and filed with
the clerk of the court. | read a copy
of the nmedical examner’s report and
di scussed it with him | obtained

copies of the Sem nole County estate
file on Georgi a Di anne Car uso,
deceased, and checked the clains filed
in the estate which described jewelry
consigned to the deceased at the tinme
of her death, as corresponding to sone
of the jewelry appraised for her
shortly before her disappearance.

In the brief, Vining contends that the revelations in the

sentencing order are only the tip of the iceberg as to

67.
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Judge Baker’s consideration of extra-record information,
including visiting the crinme scene, but the information
went unchal | enged because, according to the brief, Judge
Baker never disclosed what he had | earned. For a full
di scussion of Vining's argunents on this point, see

Appellant’s Corrected Initial Brief in Vining v. State,

Case No. 99-67, pp.40-52. The State, in the appeal,
def ends Judge Baker’s actions (see Answer Brief of the
Appel | ee, pp.35-44) and, again, the Comm ssion has no
position on the nmerits of the Vining case and calls this
matter to the attention of the Court only because, no
matter the outconme, Judge Baker’s conduct has called into

question the integrity of the judicial system

|SSUE |1, C

THE EVI DENCE SUPPORTS THE CHARGE
THAT JUDGE BAKER HAD | MPROPER
COMVUNI CATI ONS I N VI OLATI ON OF CANON 3B( 7)

Judge Baker <contends that the evidence does not
support the formal <charge that he had “ex parte”
communi cations. The formal charge all eged that:

During the pendency before you of
t he case of Uni ver sal Busi ness

Systens, Inc. v. Disney Vacation d ub
Managenment Corp., 2000 WL 905248 ( Fl a.
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5th DCA 2000), without disclosure to
counsel or the litigants, you nade
I nquiries of sever al conput er
consultants and experts concerning
technical issues relating to the issue
of damages in the case.

The initiation of these inquiries
and receipt of the advice :
constituted initiation and receipt of
| mproper ex-parte conmunications on
your part.
(Notice of Formal Charges, 171 1, 2.). Judge Baker
correctly clainms that the dictionary definition of “ex

parte conmuni cations” is communi cati ons done or made at

the instance and for the benefit of one party only.

Black’s Law Dictionary (7" ed.). Judge Baker argues that
the Hearing Panel did not find that he received
communi cations from attorneys, parties or w tnesses and,
t herefore, the JQC s Recommendati ons nake new | aw on what

IS an ex parte comuni cati on (Response, p.23).

Judge Baker raised the sanme issue in a notion to
dism ss the formal charges (Mdtion to Dismss, (Y 3, 7,
8). The Comm ssion’s response was two-fold: First, that
the term “ex parte conmuni cations” has been used to refer
to communi cations with disinterested third parties, e.qg.,

State v. Romano, supra; Universal Business Systens, Inc.
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v. Disney Vacation Club Mnagenment Corp., supra; and,

second, Canon 3B(7) not only provides that “a judge shal
not initiate, permt or consider ex parte communications,”
but also that a judge shall not “consi der ot her
conmuni cati ons nade to the judge outside the presence of
the parties concerning a pending or inmpending proceeding
T The response also pointed out that the
comrentary to this provision states that the prescription
agai nst communi cations during a proceeding includes
communi cations from |awers, |aw teachers and other
persons who are not participants in the proceedi ngs and
further advises that “a judge nust not independently
i nvestigate facts in a case and nust consider only the
evi dence presented” (Response to Motion to Dismss, pp.3-

6). The notion to disniss was deni ed.

The Hearing Panel al so considered and rejected Judge
Baker’s argunment in its findings and conclusions, noting
t hat Canon 3B(7) prohibits both “ex parte communi cati ons”
and “other conmmuni cations” outside the parties’ presence
and that Judge Baker could not suggest that he was not on
notice of the nature of the charges or that he was

unprepared to defend hinmself inasnmuch as Judge Baker’s
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counsel, in opening remarks, stated that “one of the
i ssues was how the phrase ‘ex parte communications’
foll owed by “other communications” is applied (Findings
and Concl usions, p.14; Hearing Tr.11). Judge Baker’s
expert witnesses testified at sone |ength on the subject
of the meaning and applicability of the “other
conmmuni cati ons” provision of Canon 3B(7) (Hearing Tr.175-

76, 190-91, 230-35).

The Hearing Panel concl uded, based upon the Canon and

the evidence, including the testinmny of Judge Baker’s
experts (see discussion of Issue I1l), that “Canon 3B(7)
prohi bits both ‘ex-parte comrunications’ or ‘other

conmuni cations’ outside the parties’ presence [and] thus
covers [the] admtted commrunications [of Judge Baker]
whet her they are viewed as classic ex-parte contacts or
nmerely other comrmunications.” The Hearing Panel further
concluded that “[i]n this situation, involving intentional
reliance on initially undisclosed experts, we view ‘other
conmuni cati ons’ as a subsection of ‘ex-parte’
comruni cations and in the context of this case there is no
substantial or substantive distinction” (Findings and

Concl usi ons, p.14).
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| SSUE |11

CANON 3B(7) PROHI Bl TED JUDGE BAKER S CONDUCT

Judge Baker contends (essentially contrary to his
position on Issue Il, C) that the proscription against
“ot her communi cations” is an extension of the phrase “ex
parte” and refers only to comruni cations with interl opers,
“i.e., soneone who seeks to influence the judge on behal f
of a party or a position in litigation” (Response, p.24).
Judge Baker further contends that since he did not consult
with one who was seeking to influence him he did not
violate Canon 3B(7). If the Court were to accept Judge
Baker’s narrow definition of “other conmunications” as
relating only to communications with soneone seeking to
i nfluence the judge or advocate a position, it would be
i npossible to determne if there was a violation in this
case inasmuch as Judge Baker could not, before the Fornal
Hearing, renenber who he talked to and still does not
remenber what they said (Hearing Tr.51-52, 196-98).
Moreover, if the Court accepted Judge Baker’s narrow

definition of “other conmnunications, he woul d be free to
di scuss his cases with anyone who he believed was not

seeking to influence him This is, in essence, what Judge
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Baker is contending: He should be free to talk to anyone,
as long as that person is not seeking to influence his
deci sion, to obtain whatever information he feels he needs
to understand a case. The litigants and their attorneys,
however, woul d have no ability to listen, cross-exani ne or

rebut the information the Judge was receiving.

| SSUE |V

FEDERAL RULE OF EVI DENCE 201 | S NOT APPLI CABLE
TO AND DOES NOT JUSTI FY JUDGE BAKER S CONDUCT

Judge Baker contends that he relied in part on and his
conduct is sanctioned by Federal Rule of Evidence 201
because he was consulting experts regarding “legislative
facts” (Response, pp.29-31). Subsection (a) of the
Federal Rule provides: “This rule governs only judicial
notice of adjudicative facts.” The Advisory Conmmttee
Notes state that “no rule deals with judicial notice of
‘legislative’ facts.” The Commttee Notes further explain
that “adjudicative facts” are sinply the facts of the
particul ar case and “l egi slative facts, on the other hand,
are those which have rel evance to | egal reasoning and the
| awmaki ng process, whether in the formation of a |egal

principle or a ruling by a judge or court or in the
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enactnment of a l|egislative body.” Not wi t hst andi ng t he
fact that the Federal Rul es of Evidence are not applicable
to Florida state court proceedings and the Florida rule on
judicial notice, Florida Statute 90.201 et seqg. makes no
di stinction between adjudicative and |egislative facts,
Judge Baker’s experts contended that he was not guilty of
a violation of Canon 3B(7) because he was taking judicial
notice of legislative facts (Hearing Tr.178-79, 198-909,

239-42, 245-46).

If there is a distinction between |egislative and
adj udi cative facts under Florida law, it is clear that
Judge Baker’s inquiry was regarding adjudicative facts.
Judge Baker, in his answer, admtted that at the tinme he
had conversations with conputer consultants and experts,
he did so to “test his understandi ngs of conputer works
and operations and explore different perspectives on the
techni cal conmputer questions that came up during UBS v.
Disney to be sure he was not overlooking sonething”
[Answer, p.5, 1 2(h)]. In both the History of the Case
(JQC EX-2) and his Menorandum of Ruling (JQC EX-1), Judge
Baker stated that he asked the experts “if there were a

practical way to approximte the cost to a retailer to
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take the original UBS software and bring it up to the
‘modi fied version” in use at Disney” and the experts
advi sed Judge Baker that the cost of developing the
changes and nodificati ons coul d be determ ned by conpari ng
| i nes of codes and functions on the original and nodified
versions of the software (JQC EX-1, pp.8-9; JQC EX-2,
p.3). Thus, as the Hearing Panel found, Judge Baker “was
further educating hinmself on the conplexities of conputer
software valuation from a damage point of view and
“explor[ing] proof of damage with these conputer experts”

(Fi ndi ngs and Concl usi ons, pp.8, 12).

Charles C. Scott, a retired Illinois judge who
appeared as an expert for Judge Baker, testified that

Canon 3B(7) can be violated if a

judge who has a factual point of view
on sonme contested factual matter and
he is calling people to find out if,
for exanple, the defendant is a drunk,
maybe he’'s calling the friends of the
all eged drunk to find out what the
drinking habits are. I think that
woul d come under other communi cati ons;
it would be ethically inperm ssible.

(Hearing Tr.190-91.) Yet, the evidence is overwhel m ng

that that is precisely what Judge Baker did in UBS v.
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Disney. In the colloquies with counsel in UBS v. Disney,

and in Judge Baker’s History of the Case and Menorandum of
Rul i ng, ® Judge Baker made it abundantly clear that he had
a point of view on the contested issue of how damages
i nvol vi ng conmput er software could be proven (Tr.44-47, 61)
and he was seeking information from the conputer experts

to confirmhis point of view

| SSUE V

CANON 3B(7), AS APPLI ED
IN THI'S CASE. |S APPLI CABLE

Judge Baker contends that “the JQC interpretation [of
Canon 3B(7)] is unreasonable, inmpractical . . . would | ead
to wunavoi dable, repeated unintentional violations and
sel f-inmposed judicial ignorance” (Response, p.31). The
Hearing Panel rejected this contention, saying:

We reject the argunent that “other
communi cations” is too vague or too
broad and would force the judge into

being the | east informed person in the
courtroom There may well be

5 Judge Baker begins his Menmorandum of Ruling stating,
“This case was tried and submtted to the jury on a false
premse as to plaintiff’s damages. This was done
knowi ngly and intentionally by nme, fully aware that
plaintiff’s verdict rendered by the jury would be
fundamentally and fatally flawed” (JQC EX-1).
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circunstances and close questions as
to other conmunications, but the
present case is not one of them A
chance conversation about conputers
with a friend or spouse is not in

questi on. Here, Judge Baker sought
out expert advice from nore than one
expert.

(Findings and Conclusions, pp.14-15)(enphasis by the
Panel ). Judge Baker responds that “it nust be renenbered
that the ‘expert advice obtained was froma close friend
and a relative” (Response, p.37), but overlooks the fact
that his consultation with the conputer experts was not a

chance conversation — he sought out their advice.

Judge Baker conplains that “he and his counsel
repeatedly advised the JQC that he would foll ow whatever
dictates the JQC chose to establish, but the JQC
repeatedly refused this offer and instead demanded a
trial” (Response, p.22). What Judge Baker wanted,
however, was an intellectual debate with the JQC on how
Canon 3B(7) was to be interpreted and appli ed. Judge
Baker propounded interrogatories to the JQC in which he,
after setting out his understanding of Canon 3B(7), asked
whet her the JQC contended that his interpretation and

under st andi ng of the Canon was incorrect; whether the JQC
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contended that the Canon was a limtation or restriction
on the independence of the judiciary; whether the JQC
contended that the Canon was violated in various
Ssituations not relevant to the charge; whether the Canon
pl aces the sane l|limtations on a judge as on jurors
sitting in a case; and whether a judge violates the Canon
if he attends a lecture by an expert witness on a subject
that is relevant to a pending proceeding. The
interrogatories then called on the Comm ssion for a
detail ed explanation of its contentions. Judge Baker’s
I nterrogatory Nos. 6, 8, 9, 10 and 11 and the Commi ssion’s

responses thereto are submtted herewith as Appendix “A.”

The JQC s answers to the interrogatories would not
have been persuasive to Judge Baker and the trial did
nothing to change his view that he did nothing wong
(Hearing Tr.105). The Hearing Panel’s findings and
conclusions are limted to the facts of the case and are
not the pronouncenent of a broad and unworkable

i nterpretation of Canon 3B(7).

| SSUE VI

THE JQC S PROCEDURES DO NOT VI OLATE
FOURTEENTH AMENDMVENT PROCEDURAL DUE PROCESS
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Finally, Judge Baker asserts that the JQC s procedures
and practices violate the due process guarantee of the
Fourteenth Amendment (Response, p.37). Apparently, Judge
Baker does not seek exoneration or a new hearing based
upon due process grounds, but asks the Court to revisit
t he procedural due process issue and submts “sone brief

observati ons” (Response, p.38).

In In re Inquiry Concerning a Judge, Graziano, 696

So.2d 744, 750 (Fla. 1997), this Court held that
procedural due process requires that a judge be given
notice of the proceedings, that the judge be given an
opportunity to be heard, that the proceedi ngs agai nst the
judge be essentially fair and that the JQC be in

substantial conpliance with its procedural rules.

Apparently, Judge Baker believes that the formal
hearing procedure with w tnesses and “legal evidence”
prevents “an open-mnded inquiry to obtain all the
i nformation that could be hel pful to an adjudi catory body
that will later decide the case” (Response, p.40). I n
1996, the investigative and adjudicative functions of the
Comm ssion were bifurcated to elimnate a perceived

unfairness in the system Florida Constitution,
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Article V, Section 12 (1996 Anmendnent). See 1996
Commi ttee Substitute for Senate Joint Resolution 978. In
Graziano, which was heard before the 1996 bifurcation,
this Court rejected the contention that due process was
vi ol ated because the JQC was the decision-nmaker in both
the prelimnary determ nation of the exi stence of probable
cause and the determ nation of the formal charges, saying:
“As the reviewing court, we are obligated to study the
record and i ndependently assess the factual findings and
recomrendations of the JQC' (696 So.2d at 753). Accord In

re lnquiry Concerning a Judge, Gidley, supra.

The facts regardi ng Judge Baker’s conduct in UBS v.
Disney are not in conflict, Judge Baker was given a full
opportunity to be heard, the JQC was in substanti al
conpliance with its procedural rules and the proceedi ngs

were essentially fair.

CONCLUSI ON

The findings of the Judicial Qualifications Conm ssion
are supported by clear and convincing evidence. The
findi ngs, conclusions and recommended disposition should

be approved.
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